
 

 

FAIR USE IN THE ONLINE CLASSROOM 
 

 It would be impossible in this forum to cover even a fraction of the myriad legal 

issues that could weigh on the ultimate question of what constitutes a permissible use of 

third-party content in teaching an online course.  Moreover, this is an area that is virtually 

devoid of clear answers or reliable guidance; every situation is different and thus, every 

use must be evaluated under the unique facts and circumstances presented.  It is instead 

sufficient to attempt to illuminate some concepts and demystify others, with the hope of 

equipping instructors with a basic understanding of key legal principles, as well as some 

rudimentary tools to enable informed decision-making.    

 As always, any legal questions should be directed to the Office of General Counsel 

(OGC), who can assist faculty with navigating some of the aforementioned challenges, as 

well as providing – where necessary – formal, written opinions.  Designated library staff 

from across campus can also be a valuable resource. 

 Perhaps the single most important takeaway for faculty and instructors is that they 

should not be afraid or intimidated when it comes to copyright and fair use.  In fact, the 

University community should feel confident that its shared mission aligns perfectly with 

the core of protections and liberties deeply embedded in copyright law and afforded to 

educators, scholars, commentators, and the like.  A healthy dose of common sense comes 

into play as well.  That said, complaints, take-down notices, cease-and-desist letters, 

threats of legal action, etc., received from third-parties should be taken very seriously and 

reported to OGC to ensure that remedial measures are taken, if appropriate, as delay or 

inaction can compromise an otherwise meritorious legal position the University might 

wish to take. 

  



 

 

I. Copyright basics 

 Modern copyright law originates in the Constitution, which in order “[t]o promote 

the Progress of Science and useful Arts, [secures] for limited Times to Authors and 

Inventors the exclusive Right to their respective Writings and Discoveries.”  US Const., 

Art. I, Section 8.    

Congress later expanded upon this underlying premise by clarifying that copyright 

includes the exclusive right to reproduce a work, prepare derivatives (sequels, prequels, 

modifications, translations, etc.) based on a work, distribute copies of the work by sale or 

other transfer; display the work publicly, and perform the work publicly.  Thus, in order 

to engage in any of the listed activities, a person other than the copyright holder must 

have either (1) the permission of the copyright holder (e.g., a license), or (2) a separate 

legal justification (e.g., a statutory exception).  The unauthorized use of a copyrighted 

work is what is known as infringement, and the actor who violates the right is an infringer 

who is liable for civil (and sometimes criminal) penalties. 

Copyright protects an original expression that is fixed in a tangible medium.  

Works eligible for copyright include literary works; musical works, including any 

accompanying words; dramatic works, including any accompanying music; pantomimes 

and choreographic works; pictorial, graphic, and sculptural works; motion pictures and 

other audiovisual works; sound recordings; and architectural works. 

Copyright protection does not extend to ideas, procedures, processes, systems, 

methods of operating, concepts, principles, discoveries, or information.  Some of these 

are instead the exclusive purview of patents. 

 Generally speaking, the author or artist of a work is the copyright holder.  If the 

work was prepared by more than one person, each is a joint owner absent some agreement 



 

 

to the contrary.  Works made by employees acting in the scope of their employment (i.e., 

works-for-hire) are generally owned by the employer.  Copyright is an article of property; 

ownership and control may be passed from one party to another by contract.  It is 

important to note that possession or ownership of a physical copy of a work does not 

necessarily connote ownership of copyright in that work. 

 Copyright typically lasts for the life of the author (or last surviving joint author) 

PLUS 70 years.  Works for hire enjoy 95-120 years of copyright protection. 

 A formal copyright notice (© 2018, University of North Dakota) informs the public 

of a claim to ownership but is not required, so its absence cannot be construed in any way 

to favor an alleged infringer.  Registration with the US Copyright Office (housed within 

the Library of Congress) is also optional.  There is no comprehensive database that can be 

searched to ascertain the copyright status of any particular work. 

II. Permitted uses, including fair use 

 There are a number of recognized legal defenses to copyright infringement, a 

number of which call into question the validity of the owner’s claim to copyright in the 

first place.  While some works are indeed in the public domain (either by passage of time 

or by some affirmative act of the copyright holder), and while some forms of conduct by 

an owner can jeopardize an otherwise valid copyright, the vast majority of contemporary 

copyrightable works are, in fact, protected as a matter of law.  It makes sense, then, to 

focus on those copyright strategies and ‘defenses’ that instead bear on whether the use 

being made was legally permissible (i.e., a non-infringing use). 

a. HYPERLINKING; ‘INDIRECT’ USE 

One particularly valuable tool in the online educator’s toolkit is the hyperlink.  By 

providing a link and merely directing students to content – and not copying or uploading 



 

 

or otherwise disseminating a copy of that content – the exclusive rights that are the 

province of the copyright holder are preserved.  Links are not carte blanche, obviously, 

and there are some guidelines.  For example, the originator or source of the content (e.g., 

wsj.com for the WALL STREET JOURNAL) should be linked whenever possible.  Instructors 

do not need to independently verify the ownership or control of every website, but are 

expected to take reasonable steps and not knowingly share links to unauthorized copies.  

Another thing to note about links – they do require maintenance over time.  Instructors 

will want to periodically monitor the link to ensure that it remains valid.  Works such as 

periodicals to which the University maintains an institutional subscription are frequently 

able to be linked with a special URL (web address) that will permit persons associated 

with the University to access a fully paid-up subscriber copy. 

Analogous to hyperlinking is having students locate and utilize select reference 

materials on their own.  In other words, the use is indirect because the instructor is not 

providing the materials.  Even at great distances from campus, most students will have 

access to public or nearby collegiate libraries and other local community resources.  

Interlibrary loan remains a valuable tool, even in the technological age.  While video 

stores and home delivery services are extinct (or rapidly becoming so), students can also 

utilize personal accounts on third-party subscription services (e.g., Netflix, Amazon, 

iTunes) to view content hosted remotely by those services, sparing the instructor from the 

hassle (and risk) of uploading or transmitting copies.   

b. PUBLIC DOMAIN WORKS AS SUBSTITUTES 

There is not always going to be a suitable substitute for a specific work in the public 

domain, but it is certainly helpful to understand what is and what is not considered free 

to use.  A useful guide for determining whether a particular work is in the public domain 



 

 

is published and maintained by Cornell University at 

https://copyright.cornell.edu/publicdomain.  

All works prepared by an officer or employee of the US government as part of his 

or her official duties are automatically deemed public domain.  Works may also enter the 

public domain through litigation, or by a court order.  In rare cases, a court will find that 

a work was expressly dedicated to the public domain by the owner, but such ‘gifts’ are the 

exception and not the rule.   

c. TEACHING EXCEPTIONS 

To be sure, US copyright law provides some very generous allowances for 

educators, one of which applies only to traditional (i.e., conventional brick and mortar) 

teaching.  The Copyright Act creates a sweeping exception for otherwise infringing uses 

that occur “in the course of face-to-face teaching activities in a classroom or similar place 

devoted to instruction.”  17 USC § 110(1).  Read broadly, this celebrated tenet of American 

copyright law provides that pretty much everything that occurs inside of a classroom vis-

à-vis copyrighted works is fair game.  It is this provision upon which most day-to-day 

educational activity is based, and from which is derived a nearly universal belief that 

educational activities enjoy a special place in copyright analysis.  It should be noted that 

under § 110(1), there are no express restrictions on such things as the nature or 

proportionality of the work being used. 

The ‘digital’ counterpart to § 110(1) is § 110(2), which exempts certain 

performances by government bodies and accredited, non-profit educational institutions.  

Electronic transmissions are permitted; however, they are limited to “nondramatic 

literary or musical work[s]” and “reasonable and limited portions” of other types of works 

(e.g., motion pictures).  Keep the latter ‘proportionality’ restriction in mind, as it evokes 



 

 

one of the fair use factors which will be discussed generally in the following subsection, 

and in greater detail below.   

Furthermore, a performance under § 110(2) must be “directly related and of 

material assistance to the teaching content,” the copy must have been lawfully made or 

acquired, and transmission must be limited to officially enrolled students.  Moreover, the 

user must have in place certain policies and must utilize (institution-wide) technological 

measures to prevent retention, retransmission, or dissemination by others.  These 

sometimes onerous requirements stand in stark contrast to the liberties afforded face-to-

face education, and there is relatively little guidance about exactly how a school is to 

achieve compliance, especially when control is de-centralized among multiple colleges or 

departments.  

d. FAIR USE 

Given the burden of satisfying the express, statutory requirements of 17 USC § 

110(2), it should perhaps come as no surprise that colleges and universities frequently 

look elsewhere for legal justification to offer meaningful, online course content.  

Fortunately, the doctrine of fair use is firmly entrenched in US law.  Codified at 17 USC § 

107, a “fair use” is one that is, by definition, not an infringement.  There can be no civil 

liability for the use, nor is the copyright owner entitled to a payment or royalty of any 

kind.  Yet, there is no mathematical formula to determine when a use is “fair,” nor are 

there any hard and fast rules underlying what is often a subjective – and difficult – 

determination.   

Perhaps the only absolute is that fair use is not carte blanche.  The law recognizes 

boundaries, but alas most will not know the boundary has been crossed until it is far too 

late.  Courts are charged with balancing competing interests:  those of the copyright 



 

 

holder, anchored in the Constitution, and those of the user, striving to achieve the equally-

entrenched Constitutional ideal of ‘promoting science and the useful arts.’ 

Congress established in the Copyright Act a multi-part test for Courts to apply in 

considering whether a use is “fair.”  The oft-cited four factors are: 

1) Purpose and character of use  

2) Nature of copyrighted work 

3) Amount of work used versus work as a whole 

4) Effect of use on market value of copyrighted work 

Not inconsequentially, § 107 also enumerates specific purposes that Congress intended to 

qualify for fair use protection.  These include: 

– Criticism 

– Comment 

– News Reporting 

– Teaching 

– Scholarship 

– Research 

17 USC § 107 (emphasis added). 

The inclusion of the underlined purposes, coupled with the generous carve-outs in 

§ 110(1), evince an unequivocal desire on Congress’ part to shield most academic and 

scholarly users from liability for copyright infringement.  It is against this quite favorable 

backdrop that educational fair use analyses – including those related to distance or online 

teaching – are to be undertaken.  Courts have made it clear that a proper fair use analysis 

is to consider all of the factors, and that none of the factors is alone determinative. 



 

 

As a practical matter, it should be borne in mind that § 107 (fair use) stands 

independently as a justification; one need not comply with § 110, for example, if a valid 

fair use claim may be made.  Fair use is without doubt an invaluable tool, but the vagaries 

of the statutory language, and the subjective (at times arbitrary) manner in which the test 

is applied by different courts sitting in different jurisdictions should introduce more than 

a little uncertainty into the decision about if and how a work should be used. 

III. Weighing Risks 

 As should be clear, there are only two “safe harbors” when it comes to using the 

copyrighted work of another:  getting permission, and not doing it.  Everything else 

involves risk.  That one made a non-infringing use (e.g., a fair use) is a claim that will 

almost always be asserted defensively in response to a charge of infringement, and even 

the most meritorious fair use does not necessarily constitute a bar to a lawsuit.  And there 

is no guarantee that a claim or defense will be successful.  So, at the end of the day, these 

risks must be managed. 

 An educator should ask himself or herself whether the contemplated use is 

sufficiently valuable to a particular didactic or pedagogical objective to justify the risk – 

however remote or small – that the owner of the content might complain.  Assuming that 

this question is answered in the affirmative, a second question may arise as to whether 

there are any acceptable substitutes or alternatives.  The approach to this question is 

continually evolving, especially as a wealth of information is published under Creative 

Commons or similar open licensing schemes.  This was not the case in the not-too-distant 

past, but the proliferation of open educational resources is an encouraging sign. 

a. GETTING PERMISSION 



 

 

Permission from the copyright holder is usually granted through a license.  

Licenses can be verbal or even implied, but there is no substitute for a signed, written 

document outlining the expectations and mutual understanding of the parties.  There 

need not be a monetary component, but if there is, it will usually be one or a combination 

of up-front fees and royalties.  While licensing for a non-profit, educational use should be 

favorable to commercial licensing, there are no guarantees that the rate or terms will be 

markedly better.  Licenses can be the subject of extensive negotiations, and may involve 

attorneys on one or both sides.  It is important to note that failed license negotiations do 

NOT preclude a later assertion of fair use, which should encourage both parties to 

approach the transaction in good faith. 

Faculty and instructors should bear in mind that the University maintains a 

number of institutional licenses, such as musical publishing rights (through ASCAP, BMI 

and SESAC, for example), as well as electronic subscriptions with publishers and content 

aggregators.  

b. THE FAIR USE ANALYSIS 

Whether to proceed under the guise of fair use is both an elegantly simple 

proposition and a murky legal quagmire.  Degrees of confidence will vary wildly, and there 

are simply no perfect strategies.  Advice of legal counsel – such as through a formal, 

written opinion – is obviously helpful, but is not always going to be practical or even 

feasible.  Many curricular decisions are made on the fly, even subconsciously. 

The first fair use factor identified in 17 USC § 107 is the purpose and character of 

the use.  While there are no sure things, it is generally a foregone conclusion that this 

factor tilts in favor of academic users.  Congress specifically called out “teaching, 

scholarship, and research” as examples of fair uses, and barring highly unusual or 



 

 

egregious circumstances, a bona fide academic use will suffice.  While the loftier 

standards established in § 110(2) call for uses that are “directly related and of material 

assistance to the teaching content,” fair use has no such requirement but users should be 

generally mindful that there ought to be something more than a trivial nexus between the 

use and the ultimate educational purpose.   

It bears mention here that an educational use can still be fun or entertaining.  It 

would seem rare indeed that viewing a film, for example, would be assigned to students 

purely for the instructor’s gratuitous or recreational purposes.  It is generally advisable 

that even in a relaxed setting, there should be attached to the viewing/lesson a legitimate 

educational component, such as a discussion, Q-and-A, or follow-up assignment.  

Breaking up the viewing with one or more intermittent lectures or other instructor-pupil 

interaction will further solidify the educational nature of the use. 

Beyond educational uses, courts also look for “transformative uses,” i.e., those that 

offer a new expression, a new meaning, or new insights and understandings.  The more 

transformative a use, the more likely it will be found to be fair. 

 The second factor in § 107 is the nature of the copyrighted work.  For instance, is it 

commercial or prepared for a non-profit purposes?  Is it popular, such as a feature film?  

Does it reside in the mainstream media?  Is it factual?  How obscure is it, and is it readily 

available or out of print?  These inquiries will help shape the analysis.  Factual works, 

such as texts, treatises, and scientific literature, are theoretically more amenable to fair 

use than, say, works of fiction or fancy.   

Consider a documentary film versus a blockbuster motion picture; both can be 

used fairly, but the latter would perhaps require a closer connection to the educational or 

transformative use.  A history professor may choose to have students view a fictional 



 

 

World War II film, but should be prepared to articulate the advantages or benefits of that 

film over any number of topical documentaries.  At the same time, a course exploring the 

role of cinema or popular fiction in culture would necessarily require more extensive 

utilization of such media, thereby expanding the notion of what is ‘fair’ in a particular 

context.  Again, there are no bright-line tests. 

The third factor in § 107, and perhaps the most important, is the amount of work 

used versus work as a whole (the so-called proportionality factor).  The maxim Less is 

more applies here, although not in an absolute sense.  Recall the comparatively rigid 

“reasonable and limited portions” standard present in § 110(2).  In many cases, a § 107 

fair use can be made of a work in its entirety, and in other cases, what is “fair” may be 

confined to a very small percentage of a larger work.  To be sure, the strongest fair use 

claims are those in which the user has thoughtfully approached the proportionality factor 

and used only so much of a work as is necessary to achieve the desired outcome.  In any 

event, the flexibility of fair use is far preferable to relying upon a § 110(2) justification. 

Through laziness, expedience, or sheer ignorance, an instructor might choose to 

assign students to watch an entire motion picture, when perhaps only a scene or two are 

really germane to the legitimate educational objective.  Similarly, an instructor may copy 

or distribute an entire book, when only a chapter or perhaps a passage is necessary.  At 

the same time, the law is sufficiently (and deliberately) flexible enough to accommodate 

those situations where, say, a student needs to view a movie from start to finish to 

appreciate a fundamental plot device, or listen to an entire symphony or opera to fully 

understand the artistic intent of the composer.  At the end of the day, the judicious use of 

works when appropriate will go a long way toward satisfying the proportionality factor 

and establishing a solid claim of fair use. 



 

 

The fourth factor in § 107 is the effect of use on the market value of copyrighted 

work.  This consideration is often misapplied, and frequently misunderstood, in a variety 

of different ways.  At the simplest possible level, it could be argued that EVERY free use 

of a work deprives the owner of a potential sale or license.  Of course, there are any 

number of valid reasons why such a premise cannot stand, and the test for fair use is 

sufficiently nuanced to look past whether the user could – or would – have paid ‘market 

value’ for the privilege.  Rather, the effect on the market can turn on such things as 

whether the work is readily available for sale or license, and the extent to which the owner 

participates in the market. 

It would be nice if ‘out of print’ or ‘not for sale’ were alone a justification for fair 

use, but courts typically require that the user satisfy the other factors.  Yet, the fourth 

factor will frequently tip in favor of fair use if a work is unavailable for purchase, or if the 

use is made to preserve or utilize a work that exists only in an antiquated or obsolete 

medium (such as digitizing a deteriorating VHS tape).   

Importantly, even where a work is made available for sale or licensing, courts have 

held that a fair use may still be made if the purchase or license is not reasonably tailored 

to the use or does not reflect the market for the work.  For example, a textbook publisher 

who licenses the entire textbook but not individual chapters or sections can find a cool 

reception in court if the user can demonstrate that the work is better suited to licensing 

in part.  Many treatises are a compilation of individual works, and are not intended or 

even ideally written for linear (i.e., front-to-back) reading.  The publisher of such a 

treatise would do well to offer licenses to individual sections or sub-parts, as it is simply 

not economically feasible for a college or university to license an entire volume when only 

a small sub-part is of value.  It should be noted that even the most stubborn of publishers 



 

 

are slowly getting on board with this notion, and that the range of made-to-order licensing 

options is very likely to expand in the near future.  The long-term effect of these new 

commercialization schemes on fair use is anyone’s guess. 

While every case is necessarily different, it can also be advantageous to assert that 

a work is unavailable due to the inability of the consuming public to identify and/or 

contact the copyright holder.  Courts have been receptive to claims that the market for a 

work cannot be adversely affected if there is no reasonable way to consummate a business 

transaction because the seller is inaccessible using ordinary due diligence.  The lack of a 

uniform registration process for many types of works is a huge factor; music licensing is 

aided by several sophisticated rights management organizations with readily searchable 

databases, but the motion picture and television industries lack such a resource.  The 

complicated way in which motion pictures are produced and distributed further vexes 

prospective users who are simply unable to identify the current rights holder.     

c. THE UNOFFICIAL “FIFTH” FAIR USE FACTOR 

The author has fully embraced the notion that there is a fifth, non-statutory ‘factor’ 

at play in fair use analyses – good faith.  A user can bolster his or her fair use argument 

by engaging in relatively simple behaviors that exhibit a willingness and desire to ‘do the 

right thing.’  Here are some examples of good faith that will go a long way to persuading 

a court or jury to decide a close fair use case in your favor: 

- Put forth (and document) a genuine effort to identify the rights holder(s) 

 This won’t always be easy, or even possible, but it doesn’t hurt to try. 

- Buy or use an authorized copy, such as a retail, commercial copy 

 Paying for a copy of a work at retail ensures that the owner is at least 

being compensated 



 

 

- Engage in licensing negotiations when possible 

 Document everything, including price quotes or bargaining tactics 

that are (or seem) unreasonable (or extortionate) under the 

circumstances 

- Get a legal opinion 

 Must be prepared by competent legal counsel, preferably in writing 

 You will have to waive the attorney-client privilege to have your 

lawyer’s advice admitted, but courts do treat bona fide legal opinions 

as a significant mitigating factor in the unlikely event that damages 

are awarded 

 Be sure to read the opinion carefully and that you understand it, or 

your own counsel’s words of caution could be used against you 

- Use technology to your benefit 

 Park course content behind password walls 

 Restrict access to enrolled students 

- Give proper attribution 

 Crediting the source of the content is always a good idea 

 Avoids any appearance of plagiarism or passing off the content as 

your own, either of which could negatively complicate a fair use claim 

d. SAMPLE FAIR USE ANALYSIS 

In this real-world example, an instructor sought to digitize a VHS copy of a feature 

film in her possession and upload the video to the University’s course management 

system.  The videocassette was an aged retail copy sold for home use; the film was not 



 

 

available for purchase in any known medium.  The instructor was able to identify and 

contacted the studio that distributed the film.  The studio informed her it did not manage 

individual use rights.  Based on records at the US Copyright Office, a last known owner 

was identified, but was discovered to be defunct.  In a last-ditch effort, she contacted at 

least one successor-in-interest, who also denied being the responsible party. 

The fair use assessment is summarized below:  

FAIR USE FACTOR APPLICATION IN THIS CASE DOES IT FAVOR 

FAIR USE? 

(1) The purpose and 

character of the use 

Nonprofit teaching; restricted to enrolled 

students; password protected Yes 

(2) The nature of the 

copyrighted work 

Commercial; Feature film 
Neutral to No 

(3) The amount and 

substantiality of the 

portion used in relation 

to the whole 

Used in its entirety 

No 

(4) The effect of the use 

on the potential market 

or value of the work 

Film is not available for rental or purchase 

Yes 

 

It was concluded without much difficulty that the proposed use was, in fact, a fair use.  

Note that only two of the factors were found to clearly be in the University’s favor.  Factor 

2 was determined to be neutral at best, given that the film was a commercially-made 



 

 

feature, and factor 3 was heavily influenced by the instructor’s desire to use the entire 

film.  On balance, the factors collectively – including the ‘good faith’ intangibles arising 

out of her conduct and efforts – and in their entirety, pointed in the direction of fair use.   

IV. Common sense, good judgment, and looking to the future 

Volumes have been written about the intersection of copyright law – and 

particularly fair use – and education.  Lengthy and expensive battles have been fought 

over such things as course packs and e-reserves.  There are several moving targets, not 

the least of which is technology.  Coupled with the fact that law almost always tails 

innovation, the rapid deployment of online teaching has introduced a considerable 

amount of uncertainty into already murky waters.  Yet, a healthy dose of common sense 

and good judgment should be more than adequate to manage most situations. 

Fair use is perhaps best characterized as a muscle.  Without exercise, it will surely 

atrophy and die.  Yet, fair use should not be viewed as a get-out-of-jail free card, but rather 

a privilege.  It is as susceptible to abuse as it is confusion, and it is incumbent on the 

academic community to act responsibly by employing safeguards, exercising selectivity, 

and being open to alternatives.   

The frontiers of online and distance education are ever expanding, and the fair use 

doctrine will eventually catch up.  In the meantime, it is perfectly acceptable – if not 

totally advisable – to fulfill the University’s educational mission using all of the tools at 

your disposal, of which fair use is an important one.  Creativity and openness to new 

methods of course delivery are invaluable assets for online educators.  


